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TOBACCO BILL/Sliding Scale Limit on Attorney Fees

SUBJECT: National Tobacco Policy and Youth Smoking Reduction Act . . . S. 1415. Gorton modified amendment No.
2705 to the Daschle (for Durbin) amendment No. 2437, as amended, to the instructions (Gramm
amendment No. 2436) to the Gramm motion to recommit the Commerce Committee modified substitute
amendment No. 2420.

ACTION: AMENDMENT AGREED TO, 49-48

SYNOPSIS:  The "Commerce-2" committee substitute amendment (see NOTE in vote No. 142) to S. 1415, the Natio
Tobacco Polig and Youth Smokig Reduction Act, will raisepito $265.0 billion over 19ears and pito $885.6

billion over 25years from tobacco cquary "payments” (assessments) and from "look-bgmkialties that will be iosed on

tobacco cormpanies if thg fail to reduce undege use of tobacgaroducts. Most of the mogewvill come from the rquiredpayments

($755.67 billion over 2%years). Additional sums will be raised from other fines pamalties on tobacco cgmanies, and the

requiredpayments will be hiher if volume reduction tgets on tobacco use are not met. The tobaccpanies will be rquired

to pass on the entire cost of thayments to their consumers, who aregnarily low-income Americans. BJoint Tax Committee

(JTC) estimates, therice of apack of cparettes that costs $1.98 now will rise to $4.826007. The amendment willqaire the

"net" amount raised, as estimatedtbe Treaswy Department, to bglaced in a new tobacco trust fund. (The net amount will be

equal to the total amount collected minuy aeductions in other Federal revenue collections that will occur as a result of irgcreasin

tobaccaorices. For instance, income tax collections will decline because there will be less taxable income in thg.€doadifiC

estimates that the amendment will raigeta $232.4 billion over ears, but oyl $131.8 billion net. Extendgnthe JTC's

assunptions throgh 25years, a total of $514.2 billion net will be collected. The amendment willreeall of that mongto be

spent; 56percent of it will be direct (mandatgrspendirg. The Federal Government wilive States 4@ercent of the funds and

will spend 60percent. Medicare will nalet ary of the fundimg in the first 10/ears unless actual revenues aghéi than estimated

in this amendment (in contrast, the Ser@esed buget resolution rguired aly Federal share of funds from tobaccgidéation

(See other side)

YEAS (49) NAYS (48) NOT VOTING (1)
Republicans Democrats Republicans Democrats Republicans Democrats
(45 or 85%) (4 or 9%) (8 or 15%) (40 or 91%) 1) 0)
Abraham Hutchinson Byrd Bennett Akaka Kennedy Specter?
Allard Hutchison Dodd Cochran Baucus Kerrey
Ashcroft Inhofe Dorgan D’Amato Biden Kerry
Bond Kempthorne Lieberman DeWine Bingaman Kohl
Brownback Kyl Hatch Breaux Landrieu
Burns Lugar Jeffords Bryan Lautenberg
Campbell Mack Roth Bumpers Leahy
Chafee McCain Shelby Cleland Levin
Coats McConnell Conrad Mikulski
Collins Murkowski Daschle Moseley-Braun
Coverdell Nickles Durbin Moynihan
Craig Roberts Feingold Murray
Domenici Santorum Feinstein Reed
Enzi Sessions Ford Reid
Faircloth Smith, Bob Glenn Robb VOTING PRESENT (2)
Frist Smith, Gordon Graham Rockefeller E?LL??\I?‘I[ION OF ABSENCE:
Gorton Snowe Harkin Sarbanes - - '
Gramm Stevens Hollings Torricelli 1—Official Business
Grams Thomas Inouye Wellstone 2—Necessarily Absent
Grassley Thompson Johnson Wyden 3—lliness
Gregg Thurmond 4—Other
Hagel Warner
Helms SYMBOLS:

AY—Announced Yea
AN—Announced Nay
PY—Paired Yea
PN—~Paired Nay

Compiled and written by the staff of the Republican Policy Committee—Larry E. Craig, Chairman
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to be used to strgthen Medicare; see vote No. 84).

The Gramm motion to recommit with instructions would direct the Commerce Committgaitbthe bill back with the
inclusion of the amendments alrgaafireed to and the Gramm amendment No. 2437. The Gramm amendment woulth@do
Gregg/Lealy amendment (see NOTE below) and would eliminate the rgapénally in the tax code on cples earnig less than
$50,000per year. The tax relief would be structured so that marrieglesuhat received it would not comsently lose Earned
Income Credit (EIC) dfjibility.

The Durbin amendment, as amended, woultkiea look-backpenalties at $7.7 billion annugland would shift the burden of
thosepenalties on to those cganies that have brands that do not meeytiuth smokiig reduction tagets (see vote No. 149 for
details). As amended/la Crag/Coverdell amendment, it would also fund antigdprograms (see vote No. 151). As amendgd b
a Gramm modified amendment, it woytldase-in marrige-penalyy relief over 10years for married tax filers with incomes under
$50,000, and it woulgrovide immediate 10percent deductibilit of health care costs for self-ployed taypayers (see vote No.
154). As amendedyta Kerly amendment, it would geire States topend aquarter of their fundig e thistit-cgm&hild Care
Develgpment Block Grants (see vote No. 157). As amengeal Reed amendment, a tobacco pam that violated certain FDA
re
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more. That monewill come right out of the tobacco settlement mpiheirg given to States for Medicare, whiphimarily provides
health care to frail eldgrlpatients of modest means. Most of those Senators wbased those earlier amendmenpase this
amendment as well, thgh they obviousy are becomig uncomfortable with thgtosition because theirgument now is that the
Gorton amendment would result in lgevs beiig paid too much. With all due rpsct, their agument is not rational. Tlyesay we
should not sggest a $4,000 gefor the lawers who have done the most work, becaudges will then automaticallgo to that
level. The say if we did not sggest that cp, judges would favor lespay. However, thg are well aware that a distrigtdge in
Texas has alregdsupported an houyl wage equivalent of more than $40,000 for the aws hired for that State’s tobacco suit. Our
colleagues’ alternative is no paat all. Further, if their concern was rgathat $4,000 is too much for apg;dhen thg should have
voted for the $250 or $1,000m=a The realy is that there is no nge&c number between $1,000 and $4,000 that some of our more
liberal collegues will sypport. The realif is that thg will not vote for athing that mg cut thepay that trial lawers will receive,
however little work those layers did, however gh thatpay may be, and however much it takes gviiom settlement moryethat
should begoing to Medicare.

Our hgpe is that with this amendment we have foundmomiseground. The Gorton amendment would igrize the extremsl
able work ly the lawyers who were involved in the tobacco suitsyearl, and it would allow them to lpaid vel generous).
Lawyers who filed suit later, and did welittle work, would receive much less. This amendment is fair, and deserveppont.su

Argument 2:

What is a faiprice topay lawyers out of tobacco settlement mgiteat is spposed to be used for Medicare? Should et
$250per hour for work the did on lawsuits that will be settleg khis legislation? Our collegues said that was not ergbu How
about $1,00@er hour? Our colleues rgected that hge houry cap as well. Now we are aslgrthem to limit fees to “ogt’ $4,000
per hour. Maw of our collegues are gain shamelesglsaying that is not enagh. We think that it was unethical for States to hire
trial attorng’s on a contigeng/-basis in the firsplace. Contigeng fees should oglbe used when a client cannot otherwise afford
representation, and ewe6tate can afford peesentation. In mancases, the layers who were hired for these tobacco suits were
the closepersonal, or at least closgelitical, friends of the Statgoliticians who hired them. It is wedifficult for us to vote for a
$4,000per-hourpay “cap” for trial lawyers who were unethicglhired topursue these tobacco cases. Still, the alternative ofjettin
them beiig paid $90,00Qer hour or more is much worse, so we wilppart this amendment.

Those opposinghe amendment contended:
Argument 1:

If we adqot a $4,000er hour ca, judges will just gnore all of the listed criteria for decidjfnow much should bgaid, and
will instead assume that $4,000 is a reasonable fee. Thus, insteadyaf beilirg as our collegues s they intend that fjure to
be, it will actualy be a floor. We think $4,008er hour is too lgh. It is better not to enactafee at all, and let the States decide
this issue for themselves. If that course is followed, States will undoyisteéle down these fee arigements and comepwvith
payment rates much lower than $4,000. If Senatorsyreadht to limit exorbitant trial layer fees, thg will oppose this amendment.

Argument 2:
We mpose this amendment for the same reasons thappased the earlier efforts to limit attoysefees. As far as we are

concerned, the layers involved have valid contracts, andythave earned ewepenry of the hundreds of millions or billions of
dollars that the will be paid. Therefore, this amendment should heated.



